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Today’s Discussion: 

• How U.S. tax impacts two categories of Canadians 

• U.S. persons resident in Canada 

• Canadians with U.S. assets 

• with a focus on ownership of U.S. real estate 
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Disclaimer 

The tax and estate planning tools and strategies discussed today are 
general in nature and will not be appropriate for everyone.  Neither 
Mackenzie Financial Corporation and its subsidiaries and affiliates 
(collectively, “Mackenzie”) nor the presenter have been engaged for 
the purpose of providing legal, taxation, accounting, investment, 
insurance, or other professional advice.  Your clients need to discuss 
specific tax and estate planning tools and strategies with their own 
professional advisors, and they need professional assistance with the 
implementation of any strategy. 

Mackenzie makes no representation or warranty as to the 
effectiveness of the tax and estate planning tools and strategies 
discussed today.  In addition, Mackenzie has neither consulted with 
nor sought approval from the Canada Revenue Agency, Internal 
Revenue Service, or any other tax authorities with respect to any 
strategy. 



U.S. Persons resident in Canada 



U.S. Persons resident in Canada 

• All “U.S. persons” must annually file a U.S. tax return 

reporting worldwide income as well as other 

information returns . . . but who is a “U.S. Person”? 

• U.S. citizens 

• born in the U.S. 

• parent(s) born in the U.S. (with exceptions) 

• U.S. residents 

• green card holders 

• substantial presence  

 



U.S. Persons resident in Canada 

• Substantial Presence Test 

• you are “substantially present” if you are physically present 

in the U.S. on at least: 

• 31 days during the current year, and 

• 183 days during the 3-year period that includes the 

current year and the past two years, counting: 

• all the days you were present in the current year, 

plus 

• 1/3 of the days you were present last year, plus 

• 1/6 of the days you were present two years ago 



U.S. Persons resident in Canada 

• Substantial Presence Test (cont.) 

• IRS form 8840 “closer connection exception statement for 

aliens” - file by June 15 on the year following substantial 

presence 

• electronic tracking 



Implications for Canadian Registered Plans 

• RRSPs and RRIFs 

• not tax-deferred in the U.S. 

• Solution:  use IRS form 8891 to obtain treaty protection 

• provides required information about plans 

• allows election to defer U.S. taxation until funds withdrawn 

 



Implications for Canadian Registered Plans 

• TFSAs and RESPs 

• not tax-deferred in the U.S., and no treaty protection 

available 

• all earnings are taxable in the U.S. (including RESP 

grants received) 

• IRS form 3520 (for foreign trusts) must be filed annually 

• TFSA solution:  none 

• RESP solution:  if possible, RESP subscriber should 

be a Canadian resident who is not a U.S. person 



Some Relief 

• Foreign Earned Income Exclusion 

• up to US$95,100 (for 2012) of earned income for services 

provided outside of the U.S. 

• claim on U.S. tax return 

• Foreign Tax Credits 

• taxes paid in Canada can generally be used to offset U.S. 

tax liability on income (including capital gains) from the 

same source 



Other Implications 

• IRS form TD F 90-22.1 “FBAR” (Report of Foreign 

Bank and Financial Accounts) 

• filing required by all U.S. persons whose financial accounts 

outside the U.S. total more than US$10,000 

• includes bank, brokerage and registered accounts, mutual 

funds, and life insurance and annuities with a cash value 



Other Implications 

• IRS form TD F 90-22.1 “FBAR” (Report of Foreign 

Bank and Financial Accounts) (cont.) 

• failure to file or to report an account results in stiff penalties 

• for unintentional violations, up to US$10,000 per filing 

• for willful violations 

• US$100,000 per account or 50% of the highest 

account balance, whichever is greater 

• possible criminal prosecution 



Other Implications 

• IRS form 8938 (Statement of Specified Foreign 

Financial Assets) 

• required for tax years starting after March 18, 2010, but 

filing deadline is extended for most 2011 forms 

• filing required by all U.S. persons whose financial accounts 

at foreign financial institutions, foreign debt interests, and 

investment interests in foreign entities exceed their 

applicable reporting threshold 

• the reporting threshold for U.S. persons resident in Canada 

is an aggregate specified foreign asset value of more than 

US$300,000 during the tax year or US$200,000 at the end 

of the tax year (doubled for married spouses) 



Other Implications 

• IRS form 8938 (Statement of Specified Foreign 

Financial Assets) (cont.) 

• assets reported on most other IRS information returns, with 

the exception of FBAR, do not need to be included 

• failure to file or to report a specified foreign asset may 

result in a US$10,000 penalty, with up to US$50,000 

additional penalties for continued delay 

• underpayment of income tax associated with an 

unreported specified foreign asset may result in a penalty 

of 40% of the underpayment, or 75% if the underpayment 

was due to fraud 

• criminal penalties may also apply 



Other Implications 

• U.S. crackdown on offshore financial assets 

• doing nothing is getting riskier and potentially more 

expensive 

• Foreign Account Tax Compliance Act (FATCA) 

• starting in 2014, foreign financial institutions will be 

required to identify their U.S. person customers, with 

penalties for non-compliance 

• Solution:  relinquish U.S. citizenship or green card 

 



Relinquish U.S. Citizenship or Green Card  

• Under rules in place since June 16, 2008, an “exit tax” 

may be applied 

• a “mark-to-market”  tax based on all accrued capital gains 

on most assets owned at the time of expatriation 

• generally applies to “covered expatriates” – U.S. citizens or 

“long-term residents” (have held a green card in any 8 of 

the last 15 years) who have a high tax liability or have a 

net worth greater than US$2,000,000 

• But first, annual income tax and information returns 

must be up-to-date 



Current Amnesty Programs 

• December 2011 (IRS Fact Sheet FS-2011-13) 

• file income tax and information returns for past 6 years 

(including form 8938 for 2011) and plead “just cause” for 

the delay – if no taxes are owing, you may avoid penalties 

• January 2012 (Offshore Voluntary Disclosure Program) 

• file income tax and information returns for past 8 years 

(including form 8938 for 2011) and pay all taxes and 

interest – penalties may be reduced to 27.5% or less of the 

highest aggregate value of foreign assets during those 8 

years 

 



Canadians with U.S. assets 
with a focus on ownership of U.S. real estate 



Income Tax 

• For the United States 

• income tax return likely not required if no rental (or other) 

revenue is received 

• substantial presence test 



Income Tax 

• For the United States (continued) 

• remit 30% withholding tax on gross rental revenue to IRS 

• avoid (or reclaim) withholding tax by 

• obtaining an individual taxpayer identification number 

(ITIN), and 

• completing IRS form W-8ECI and giving to tenant, and 

• annually filing IRS form 1040NR non-resident income 

tax return 



Income Tax 

• For the United States (continued) 

• with 1040NR, “ordinary and reasonable” expenses 

incurred to earn rental revenue (including mortgage 

interest) are deductible against gross rental revenue 

• a state income tax liability may also arise if rental revenue 

is received, depending on the state in which the property is 

located 



Income Tax 

• For Canada 

• revenue from U.S. assets must be reported (including 

rental revenue from U.S. real estate) 

• expenses associated with U.S. real estate are deductible 

against rental revenue 

• a foreign tax credit based upon the amount of U.S. income 

tax paid can be used to reduce or eliminate the Canadian 

income tax associated with U.S. assets (including U.S. real 

estate) 



Capital Gains Tax 

• For the United States 

• remit 10% withholding tax on gross real estate sale price 

to IRS 

• reduce or eliminate withholding tax with IRS “withholding 

certificate” estimating capital gains tax liability 

• eliminate withholding tax if 

• the gross real estate sale price is less than $300,000, 

and 

• the buyer intends to use the property as a primary 

residence 



Capital Gains Tax 

• For the United States (continued) 

• avoid (or reclaim) withholding tax by 

• obtaining an individual taxpayer identification number 

(ITIN), and 

• filing IRS form 1040NR non-resident income tax return 

• a state capital gains tax liability may also arise, depending 

on the state in which the property is located 



Capital Gains Tax 

• For Canada 

• a capital gain upon sale of U.S. assets (including U.S. real 

estate) must be reported 

• a foreign tax credit based upon the amount of U.S. capital 

gains tax paid can be used to reduce or eliminate any 

Canadian capital gains tax liability associated with the U.S. 

asset 



Estate Tax 

• For United States only 

• applies to all U.S. Persons 

• also applies to non-U.S. citizens not resident in the United 

States (“non-resident aliens”) who own U.S. situs assets 

(including U.S. real estate) 

• is based on the date of death fair market value of the U.S. 

situs assets, even if that value is less than the purchase 

price 



Estate Tax 

• For United States only (continued) 

• to determine exposure, apply the available US$60,000 

exemption 

• if the FMV of the U.S. real estate, combined with the 

FMV of all other U.S. situs assets, does not exceed 

US$60,000, no U.S. estate tax exposure arises 

• if the FMV of the U.S. real estate, combined with all 

other U.S. situs assets, is greater than US$60,000, 

determine the US$ FMV of worldwide assets 



Estate Tax 

• For United States only (continued) 

• to determine liability, apply the unified credit exemption 

(US$5,120,000 for 2012) 

• if the FMV of worldwide assets (including assets that 

pass at death to designated beneficiaries) does not 

exceed US$5,120,000, no U.S. estate tax liability arises 

• if the FMV of worldwide assets exceeds US$5,120,000, 

a U.S. estate tax liability will likely arise 



Estate Tax 

• For United States only (continued) 

• for 2012 the estate tax rate ranges from 18% to 35% 

• the US$5,120,000 unified credit exemption and the estate 

tax rate will likely change in 2013 

• a state estate tax liability may also arise if U.S. realty is 

owned, depending on the state in which the realty is located 

• U.S. estate tax paid can be used to reduce Canadian 

income tax attributable to U.S. source income (including 

rental revenue) in the year of death 

 

 



Try to Reduce or Eliminate Estate Tax 

• Tenancy-in-common likely better than joint tenancy 

• divides the value used in the calculation of U.S. estate tax 

liability between owners 

• A Canadian company not usually a solution for real 
estate, but may be a solution for U.S. shares 

• there is no longer a “sole purpose corporation” exemption 
for real estate, so will likely trigger “shareholder benefit” 
taxation in Canada 

• A Canadian partnership may be a solution 

• elect treatment as corporation for U.S. tax purposes 
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Try to Reduce or Eliminate Estate Tax 

• A Canadian resident trust may be a solution 

• Giving away the U.S. real estate while alive is not 

usually a solution 

• may trigger U.S. gift tax 

• Giving U.S. real estate to a registered U.S. charitable 

organization through will at death may be a solution 
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How to Fund Payment of Estate Tax 

• Use life insurance to fund payment of U.S. estate tax 

• consider an Irrevocable Life Insurance Trust (“ILIT”) 
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